Potential Separation of Powers and Noitlelegation Issues
Regarding the Legislative Review of
Executive Agency Rules and Regulations in South Carolina
by C. Victor Pyle, III*

Introduction

The South Carolina General Assemhis delegated rulemakimgithority to
administrative agencies residing in the executive branch of governvhéeta the same time
retairing some form of oversighaf the rulemaking processsingvarious review processes, and
in some cases veto provisions. Both the delegationlemaking authority and the retention of
an oversight role by the legislature raise important constitutional questions, specifically the
possibility of violating the separation of powers and-defegation doctrines found in both the
United States and &th CarolinaConstitutions.

In this paper, | will briefly review the framework tife South Carolingovernment and the
history of the separation of powers and 1atehegatiordoctrinesbothin South Carolinaand at
the federal level. From that backdropyill discuss the possible legahallengedo the
constitutionality otthe legislative review and approval of agency rulemakimgeparation of
powers and nodelegation groundsl will alsoexamire severabpieces of legislation currently
before the Suth CarolinaGeneral Assembly (H. 3083. 382, S. 411, and S. §6#&ithin the
context of thecurrent legislative review role amsnclude with aliscussion of howthis

legislationmight impact the workload of the General Assembly and have a chillingt effiethe

promulgation of regulations if passed and signed into law.

! candidate for J.D., University of South Carolina School of Law and M.S.E.L., Vermont Law School (expected

May 2004). This gper was submitted ddlay 2,2003 n parti al ful fill ment of the La
requirement and the requirements of Professor Kim Dian
information in this paper was current as of the date of submitted. author would like to thank Professor Connolly

for herencouragement and assistance in writing this paper.
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Il.  Brief Overview of South Carolina Governmental Organization
A. South Carolinai A fiLegi €£loamtirwéllyedo St ate
South Carolina is oft eontrdleedteatred it talse amdid
legal circles® The South CarolingGeneral Assembly is seen as more powerful than the
Governor or the judiciary because it elects state Supreme Court, Court of Appeals, and Circuit
Court judges; appoints members of powerful adstrative agencies such as tBedget and
Control Board, th€ublic Service Commissipand University Boards of Trustees; and
significantly influences all aspects of the spending power (budget planning, taxation and
appropriation, and passage of fundbilis).’
The origin of this legislative control can be traced back to colomiast and is primarily

a result of 1) theresentment of control by the Lords Proprietors (the governor served the

2 SeeJames L. UnderwoodThe Constitution of South Carolina, Volume |: The Relationship of the Legislative,

Executive, and Judicial Branch@dniv. of S.C. Press, 1986); James T. Hammaottery a snapshot of power

strugglein Columbia The State 1A (SduthnCaroliBa;sgoRedndrdHave @xercised relatiely A

limited formal authority since Ben Tillman engineered the 1895 Catistitthat gave most of the power to the

General Assembly. . [the S.C. Constitutiordontinues to give legislators the ability to frustrate the state's chief

executive almostatwil. 6 and quoting Univ. of S.C. ,pdilliegicdlats vieer
i our thadition from colonial times. It changes form through the centuries, but reasserts itseliavbigips are

down. 60); and S. C. St a®OreRedRgarozatignaAniOzeaview ob Theoy,oPraatices8stheo n ,
S.C.Experience 27 (S.C. General Assembly, April 1991) (ASout
centered and . . . the balance of governmental power tends to emphasize legislative, as opposed to gubernatorial
influence, over the apparatus of governnte. 0 ) .

% Underwood at 21.

“C.Blease Grahan§o ut h Car ol i n(available Groime sitftip:t/vewtv.tleosn.edu/gint/courses/scgov/

Articles/SC_Constitution_History.htm) The flower of the 1790 legislature was virtually complete over all rmatter
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monarch at that time)2) the presence of a small, cadiee, and elite class of planters and

lawyers who owned substantial amounts of property and were able to control the more populous
rural area$;and 3) the admiration for the power of the British Parliament by South Carolina
lawyers trained at English Ini§ Court, despite the resentment of the monérdine South
Carolinalegislature, like many othesoutherrstates)ost power in the wake of th€ivil War but
regained it i ousting the Reconstruction governmani876, and passing a new Constitution in
1895which revived many of thetrong legislatur@rovisions of earlier Constitutiorfs.

However, the executive branch has gained more power reéemtiyarily through: 1) the post

Civil War adoption of selecting the governor by popular election, négdiglative appointment;

2) restoration of the executive veto power in 186Bi¢h had beeremoved in the 1790

of government in South Carolina . [the]legislature made all of the laws and elected the candidates for all other

major offices. A governor with no veto power, presidential electors, United States senators, and even many local

officials were electedy legislative, not popular vateod )

® Underwood at 13.

® Underwood at 18.

" Underwood at 19.

8 SeeC. Vann WoodwardQrigins Of The New South 1871813 (LSU Press 1951); C. Blease Grah&uouth

Car ol i nad s (azadablsdnling at #ttp:/6vmwg.da.sc.edu/gint/courses/scgduticles/

SC_Constitution_History.htr) (reviving the provision foa weak governor andstitutinga Al ong bal | ot 0 t
separately elect Constitutional officers (e.g. Comptroller, Treasurer, Attorney Genergl, etc.)

® CharlesB. Tyer, South Carolina Government: An Introductjd@83 (USC Institute for PubliceBvice & Policy

Research, 2002ji(Over the past 30 years extensive changes in th
gubernatori al aut h ayfar shgpingpuldic opihion. CGorsfititiana &nd statutony mitatives
adopted by the | egislatut@98yuyradmi Castobhti €CGampbaet!| hed¢

bureaucracy and improved accountability. o
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Constitution) and later the linem veto for appropriations measures; and 3) the 1981
amendment to the Constitution permitting the Goveramerve two consecutive terifs.
B. Constitutional, Statutory & Regulatory Framework in South Carolina

1. South Carolina Constitution

Article I, Section 8 of the South Caroline:
executive, and judicial poweod the government shall be forever separate and distinct from each
other, and no person or persons exercising the functions of one of said departments shall assume
or discharge the%Adutecks bflangeot hempowdrofst at es
this State shall be vested in . . . “tAtide 6Gene
|l V, Section 1 states that the Asupreme execut
Magi strate, who shatlobetbe¢e ySedt & AideVSovehnCa
Section 1 states that the Ajudicial power sha
include a Supreme Court, a Court of Appeals, a Circuit Court, and such other courts of uniform
jurisdicionas may be pr ovi dé&drtidleoXtl, Sécyonlgtates¢hatthe | aw. 0
AGeneral Assembly shall provide appropriate a
[health, welfare, and safety of the lives and property of the people &tHtis; conservation of

its natural resources] and determi né Thekee act i

9 Underwood at 185.

1'5.C. Cont Art. |, § 8 (2002).
1235.C. Const. Art IlI, § 1 (2002).
135.C. Const. Art. IV, § 1 (2002).
145.C. Const. Art. V, § 1 (2002).

153.C. Const. Art. XII, § 1 (2002).
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five provisions form the basis of the separation of powers andlegation doctrines in South
Carolinaand will be discussed in m@detail in Chapter Ill.

2. South Carolina APA & Rulemaking

The South CarolindAdministrative Procedures Act (APA), enacted in 1977, contains
threemainsets of provisions: Ifpr rulemaking®® 2) for contested case hearings
(adjudications);’ and 3)for the South CarolinaAdministrative Law Judge Divisiof Of
primary importance to this discussion is the first set of provisions dealing with rulent3king
especially the provisions regarding the General Assembly review of rulenfakiree basic
procedurdor promulgating a regulation in South Carolina underctimeent version of thAPA
(as of May 2, 2003js as follows":

1) An agency decides to promulgate a regulation and publishes a Notice of Drafting in the
State Registe? The agency may also profgate Emergency Regulations in certain
circumstances which are effective when filed for 90 days-(roewablef?

2) An aency prepares various reports (Preliminary Assessment Report, Preliminary
Fiscal Impact Statement, Statement of Need and Reasonsg)lete) and publishes a Notice of

Proposed Regulation in the State Register.

165.C. Code Ann. §-23-10 to 160 (2002).

17s.C. Code Ann. §-23-310 to 390 (2002).

183.C. de Ann. § 123500 to 650 (2002).

19s.C. Code Ann. §8-23-10 to 160 (2002).

%0S.C. Code Ann. §8-23-120 to 125 (2002).

% SeeAppendix B (Lynn Bartlett, Ed., S.C. State RegisTére Regulatory Process in South Carol{flawchart)).
#23.C. Code Ann. §-23-110(A)(1) (2002).

#33.C. Code Ann. §-23-130(B) (2002).
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3) An agency must follow all public notice and comment requireménts.

4) An agency submits the proposed final regulation to the General Assembly along with
all required documntation’® Emergency regulationsegulations promulgated to comply with
federal law and certain other types of regulati@rs exempt from General Assembly review
and approvat’

5) The General Assembly assigns the regulation to the appropriate HauSerzate
standingcommitteds) for reviewwho havel20 days to act on

6) The committee makes one of four choices:

a) No action it taken by the committee on the regulatidre regulation is deemed
approved after the 120 day period expites.

b) The committee introduces a Joint Resolutida approve the regulation as a whole
or approvean identifiable portion of the regulatidh.The Joint Resolution must pass both the

House and the Senate and be signed by the Governor in order for the regola&@pproved.

% 3.C. Code Ann. §8-23-110(A)(2)(3); 1-23-115(B) (2002).

% S.C. Code Ann. §8-23-110(A)(C) (2002).

%.3.C. Code Ann. §8-23-120; 123-115(A), (B); £23-125(A), (B) (2002) (required documetita includes the

full text of the regulation, a synopsis explaining change(s) to existing regulations, a fiscal impact statement, a
statement of rationale, and, if requested, an assessment report).

?7S.C. Code Ann. §8-23-120(G), 223-130(A)-(E) (2002) 6ther regulations include those promulgated by the S.C.
Bd. of Financial Inst. to authorize statkartered banks, savings and loans, and credit unions pursuant-i1618 84
and by the S.C. Dept. of Rev. to conform with the Internal Revenue Code ar@i4D).2

#8.3.C. Code Ann. §§-23-120(C)(F); 1-23-115(A)-(B) (2002).

293.C. Code Ann. §§-23-120; 1:23-125(A), (B), (C) (2002).
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¢) The committee requests that an agency withdraw the regufedioreviewand
resubmit it with recommended changes needed to obtain committee agproval.
d) The committee introduces a Joint Resolution to disapprove the regdfatiahe
Joint Resolution passésth houses and is signed by the Govertigg regulation is not
approved. If the Joint Resolution does not fmb houses or is vetoed by the Govertoe
120 day clock restarts and the regulation may still be acted @esasbed in (ajc) above®
Note that if a Joint Resolution to disapprove has been introduced, the agency can not promulgate
an emergency regulation under the provisions of sect@®130>°
7) If the regulation is not disapproved or withdrawn, it bees final upon publication by
the agency in the State Register.
8) Once the regulation is final, the regulation can be challenged by any person through the

provisions for judicial review!

%0 sandra K. McKinney, Clerkf the S.C. House of Representativ@3)2 $uth Carolina Legislative Manua83rd

Edition, 292 (S.C House of Representatives 20Q2 joint resolution hasthiées ame f or ce of | aw as
temporary measure, dying when its subject matter is completed. It requires the same treatment as a bill does in its
passage through both houses, butitstittaf t er passage shall not be changed
31S.C. Code Ann. §-23-125(A) (2002).

¥23.C. Code Ann. §-23-125(B) (2002).

%3 S.C. Code Ann. §-23-120(D) (2002).

% S.C. Code Ann. §-23-120(D) (2002).

% 'S.C. Code Ann. §-23-120(D) (2002.

% 'S.C. Code Ann. §8-23-40(1) (2002).

37S.C. Code Ann. §§-23-150; 1:23-126; 123-110(D) (2002).

a

t
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Thus, the process for promulgating a regulation is-toesumirg and can take up to four

to six months in some cases. The fact that the General Assembly is so integrally involved in the

process has raised potential constitutional issues, primarily involving the separation of powers
and nonrdelegation doctrines.
lll. Separation of Powers & Nondelegation Argument(s)

A. Background

In South Carolina, as in other states and the federal governimetegislative branch
makes the laws, the executive branch executes the laws, and the judicial branch interprets the
laws®® The separation of powers provision of Seuth Carolin&Constitution®® read strictly,
would seem to prevent any overlap of duties between any of the three branches, yet it has not
prevented the establishment of executive branch agencies that exeasdegjslative and
quasijudicial duties because the court recognized the need for such agéncidact, agencies
are expressly provided for in tiouth Carolina&Constitution to be established by the General
Assembly** As a result of this provisiorexecutive branch agencies are often referred to as

icreatures o%f the legislature. o

383.C. Const. Art. lll, § 1A; Art. IV, § 15; Art. V, § 5 (2002).

395.C. Const. Art. |, § 8 (2002).

0 SeeState ex rel McLeod v. Yon@61 S.E.2d. 303, 80(1979).

“s. C. Const. Art. XIlIl, A 1 (AThe General Assembly
public concern [health, welfare, and safety of the lives and property of the people of this State; conservation of its
naturalreeur ces] and determine the activities, power s,

#23.C.Elec. & Gas Co. v. Pub. Serv. Comp2i2 S.E.2d 793, 794(C.1980)

shal

and



Legislative Review of Executive Agency Rules & Regulations in S.C. Page9

1. Separation of Powers

Professonder wood has noted that the fAseparat.
erroneously as requiring that the three brancheswdrgment act as if they were parallel lines
that move siddy-side without ever touching or intersecting. Such a view is obviously
unrealistic. Not only is each branch supposed to exercise a checking and balancing influence on
the other branches to cuabuses of power, cooperation among the branches also is essential if
anything useful % &mMtLeod EdwardshedSouyphlCaralitaSapreme
Court held that the separation of pwhellgrs doct
usumpsa function properly belonging to another. Legislative participation . . . did not transgress
the Constitution since the legislators did not totally seize any executive function . . . participation
of the General Assembly was not an actigdrpationor sei zure of another br
it was an act that facilitated cooperation among the two branches in areas of responsibility they
held in tandem . . . in order to avoid an undue concentration of power . . . necessary for efficient
government ope a t * AAsimilar situation exists at the federal level. Chief Justice John
Mar shall once remar ked, Aft] he difference bet
legislature makes, the executive executes, and the judiciary construes the lde;rbaker of
the law may commit something to the discretion of the other departments, and the precise

boundary of this power is a subject of delicate and difficult inquiry, into which a Court will not

ent er un nelheCosrtdurtiel eynphasized thwpriety of agencies promulgagin

3 Underwood at 128 (citingnited States v. Nixod18 U.S. 684 (1974)).
4 Underwood at 137 (citinlylcLeod v. Edwards236 S.E.2d 406, 409 (1977)).

S Wayman v. Southar@3 U.S. (10 Wheat.) 1, 46 (1825).
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regul ati ons htegrpretirng a law enacted bly @ongre8g[ta implement the legislative
mandate is the very essencemfecutiodo f t h® | aw. o

2. Nondelegation

The U.S. Supreme Court has taken two nagiproaches to justifying the delegation of
|l egislative power to the executive branch: 1)
exists because the basic structure and standards contained in the legislation create the skeletal

outline thatimitstheautho i t y of the deé¢egateotionfdccodbrdant

legislation’and 2) the fdintelligible principleod appr
Congress has given the del egate acourtoultht el | i gi
determine whether the administrative action was permitted by the $tafitS.o | ong as

Congress shall lay down by legislative act an intelligible principle to which the person or body
authorized to exercise the delegated authority is dildoteonform, such legislation is not a
forbidden del egat i"*cOmlyiotivo daseghasste & 1S.iSupeeme Gowteheld ©
thata statuteviolated the nofdelegation doctring” and only one case in South Carolina has the

state Supreme Courtrstk down a statute on natelegation grounds.

6 Bowsher v. Synad78 U.S. 714733 (1986).

47U.S. v. Grimaug220 U.S506, 517(1911).

8 3. W. Hampton, Jr., & Co. v. U,276 U.S. 3941928): Totby v. U.S.500 U.S. 16¢1991)

9 Mistretta v. U.S.488 U.S. 361372(1989).

*0 panama Refining Co. v. Ry#93 U.S.388 (1935) (Congress failed to state a policy or standard in the legislation

by which to evaluate its administration, resulting in acamstitutional lack of restraint on Presidential discretion);

A.L.A. Schechter Poultry Corp.v.U.S. 295 U. S. 495 (1935) (Congress unconst
di scretiond in the President t o mak ecpwliiems$ aldressedihthew he d

legislation).
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In summarythe trends in Federal and state case law (discussed in more detail in sections C
and D below) indicate that while separation of powers issues may still arise in regard to the
constitutionality ofstatutes and regulations, the ralegation issue has largely been put to rest.
Therefore, the General Assembly review of regulations is much more likely to be challenged on
separation of powers ground®h on nordelegation grounds.

B. Legislative Review of Administrative Rulemaking:

As Professor James Flanagan recently stated
to substantial judicial review, and perhaps, more importantly, in state procedure, it is often
subject to the vagaries of legislav e r e v i e w°? Bue tb thp prdliferationos . 0
administrative agencies and the number of regulations that they promulgate, many state
legislatures have attempted to exercise oversight and control over the agencies to whom they
have delegated ruleaking authority’> Dean Wigmore argukthatfiegislative participation in
the issuance of rules of court was unconstitutionaJand] such participation was unwise as a
matter of policy because: (a) court knowledge with regard to matters of proceduperior to
that of the legislature; (b) legislative interference with the-ndking process often is prompted

by lawyerlegislators who are seeking litigation advantage in their practice; and (c) legislative

*1 See infran. 70.

*2 James F. FlanagaRedefining the Role of the State Administrative Law Judge: Central Panels and Their Impact
on State ALJ Authority and Standards of Agency Re@éwwdmin. L. Rev. 1355, 1465406 (2002) (internal

footnotes omitted).

3 James R. Bower®egulating the Regulators: An Introduction to the Legislative Oversight of Administrative

Rulemakingxi (Praeger Publishers 1990).
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participation in the rulenaking processbfen i s spor ad i™cRulemakinginthe onsi s
executive branch can be analogized wiithjudicial rulemakingdiscussed by WigmoreThe

executive agencies, like the courts, have superior knowledge on the subject matter at hand, and

are more constent in the rulemaking process than the legislatne the other hand, the

argument can be made that the noaking authority is properly placed in the hands of the

executive branch, but gives the legislature an important check on the adoption eacheg

rules.

The 50 states all take differing approaches to the legislative review of agency rulemaking.
Some state legislatures have no oversight rule at all (Mississippi, New Mexico), while others
have stricter requirements.Howeverdifferent the pocesses of review are, the imgont thing
to note is that at least 4Bates allow somform of legislative review of rulemaking. In theory,
all stak legislatures cai v e t rolessimply by passing a law that replaces, repeals, or
supersedes the offding regulationhowever, some statescluding South Carolindyave

chosen to explicitly state that thegislature has such a powér.

%4 John H. WigmoreAll Legislative Rules for Judicial Proceduare Void Constitutionally23 Ill. L. Rev. 276
(1928).

% SeeRonald A. Herringlegislative Oversight and the South Carolina ExperieBdeS.C. L. Rev. 595 (1982);
StaceyM. Tharp, Research Assistant, Virginia Administrative Law Advisory Commitiegislative Powers of
Rules Review in the States and Congressional Powers of Rules Réoed, 2001).

®1d.

57d.
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C. South Carolina Case Law

Very few pertinent case® other opiniongxist in South Carolina on the separatién o
powers and nodelegation doctrine® None ofthese casedirectly address the legislative
review of agencyulemaking;however, the caseand opinionghat do exist offer a framework
from which we can makimferencesabout the direction the Court mag @ deciding a potential
challenge to the legislative review and approval of regulations.

1. Knotts v. South Carolina Department of Natural Resourceis the most recent
separation of powers case in South Carolimethis casethe South Carolindepatment of
Natural Resources asserted, dmeistateSupreme Court heldhatthe portion of astatute
allocating money from the Water Resources Recreational oladed the separation of powers
doctrinebecause ipermitiedthe legislature to executean and usurp executive power for the
benefit of county legislative delegatiotfsThe ourt determined the provision was
unconstitutional beyond a reasonable doubt, and because the provision was inseparable from the
rest of the statute, the entire statwas held to be unconstitutiorfal. The distinguishing feature
of this case is the fact that the actions of a county legisldéiegation not thefull legislature
were found to be unconstitutional. In the case of General Assembly review of regutagons,
entire legislatureacts pursuant to a Joint Resolutighich is then eithesignedor vetoedby the

Governor, which seems to avoid the separation of powers problem encounténedtsn

%8 See infrann. 5980.
9558 S.E.2d 511 (S.C. 2002).
®d. at 515.

11d. at 516.
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2. Spartanburg County v. Mille¥* is a preSouth CarolinaAPA case where the Court
heldthat he Legi sl ature cannot encroach on the exe
except] twhe nL dgperfoimaricalis reagosaply incidental to the full and effective
exercise ofts| e gi s | at f°vnehis pasewSpartanbusg County sought a writ of
mandamus to compel the County Treasurer (MilleQamply with a statute that required
legislativelyappointecaudi t or s to review t he . Milenapposed s of t
the writ on separationf@owers groundsclaiming that the statute unconstitutionally conferred
executive duties and responsibilities on the legislative branch in violation of the separation of
powers doctrin8” The court found that it was proper for
investigations and to obtain information as to the condition of regularly coestitut
administrative offices, an ascertain the manner in which the duties of the executive
department of thgovernment are being discharg&dbecause obtaining this tyjpé
i nf or mabviously essestial fo the performance of legislative functions that it has always
been exercised without questioR.' T hu s , it can be argued that eve
review of regulations is an encroachment on the exechtasch, it is nonetheless@asonable

exercise of legislative powers.

2132 S.E. 673 (S.C. 1924).

%3 |d. at 677;see also Bramlette. Stringer 195 S.E. 257 (S.C. 1938).
®1d. at 676.

®1d. at 677.

% |d. at 677 (citingEx parte Parker55 S.E. 1221906)).
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3. Gale v. State Bd. of Medical Examiners of S>0is the most recent South Carolina
case involving the nedelegation doctrine. In this case, the Court held that thelategation
doctrine prevents the General Assembly from
power i n admi f%Isdetermining wieethexr g mamiaulgr statute violates the non
delegation doctrine, courts must consider the administrative athianhact affirmatively permits
and examine the entire act in light of its surroundings and objectives to ascertain express or
implied standards. All reasonable doubts must be resolved in favor of constitutionality of statute,
and in this case, the statytermitting State Board of Medical Examiners to impose sanctions on
physicians for designated acts of medical misconduct did not grant the Board unbridled,
uncontrolled, or arbitrary power and thus was not a violation of the nondelegation dctrine.
Thus,the delegation of rulemaking authority by the legislature to administrative agencies is not
likely to be seen as a violation of the rdelegation doctrine, especially since the General
Assembly review of regulations would help prevent the agency fronsiskey unbridled,
uncontrolled, or arbitrary power.

4. S.C. State Highway Department v. Harbifi Cole v.Manning,’* andTerry v.

Pratt’ are hreeadditionalcases where th8outh Carolin&upremeCourt ruled that the

7320 S.E.2d 35 (S.C. 1984).

®81d. at 38, citingBauer v. S.C. State Housing Authori2#6 S.E.2d 869 (S.C. 1978) (statute empiwethe State

Housing Authority to engage in programs to provide affordable, sanitary, & safe residential housing for low income
families through loans & building programs in cooperation with the State Budget & Control Board did not vest
Auncontbol Hedd, uaor absolute discretionodo in the State
there was no unconstitutional delegation of power).

91d. at 39.

086 S.E.2d 466S.C. 1955).

A

H
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~

legislature can authorize an adminis at i ve agency or board to Afil
with rules and regulationsecessary for the execution and enforcement of the stetlbag as
the statute declares a legislative policy, establishes standards for carrying it out, or laysrdow
intelligible principle to which the administrative agency must conf6tim ColeandTerry, the
statutspr ovi ded a valid |l egislative purpose and s
of regulations, while irHarbin, there was no intelligiblprinciple in the statute, so the
regulations irColeandTerry werea valid delegation and the regulationgdiarbin werean
unconstitutional delegation of power from the legislature to the adéritigerefore, as long as
the agency stays within the limiprescribed by the statute for which they are promulgating
regulations, no violation of the natelegation doctrine is likely to occur.
D. Opinions of the South Carolina Attorney General
The Office of the Attorney General of South Carolina has publiskegertinent opinions
regarding Article I, Section 8 of tigouth CarolinaConstitution and the separation of powers
doctrine. The first opinion predates tBeuth CarolinsAdministrative Procedures Act by
several months, but involves a statutory priovigequiring General Assembly approval (in the
form of a Joint Resolution) of rules and regulations promulgated by the Board of Governors of

theSouth Carolin® at i ent 6 s Co MReyngam théiSouth CaralimBupreme

125 S.E.2d 621 (S.C. 1962)

2187 S.E.2d 884 (S.C. 1972).

386S.E.2d at 470; 125 S.E.2d at 623; 187 S.E.2d at 887.
4187 S.E. 2d at 888; 86 S.E. 2d at 472.

5S.C. Atty. Gen. Op. No. 7126 (April 29, 1977).
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Court decisions iMiller and Bramlette’® the Attorney General determined there was no
usurpation of executive power, and thus no violation of Article I, Section 8 &ahth Carolina
Constitution because the action of the | egisl
effect i ve exer c’l She secondfopirion, sssugddnvt @86 after the passage of the
South CarolingAPA deals directly with the constitutionality of legislative oversight of
administrative regulations, though not the specific question of whet@vdrsight itself is
constitutional, only whether the method of using a Joint Resolution is apprdpriatéhis
opinion, the Attorney General determined that
would find that the legislative oversightgwisions of the APAprovision for legislative veto of
regulatonsiy i ol at e Ar t i cl| e Sduth Carolin&enstitutiop’hbecauBedtheo f t h e
APA contemplates legislative action by Joint Resolution, which requires three distinct readings
under theConstitution®®

F. Federal case law

Due to the lack of South Carolina case law, pertinent federal case ilmportant to
consider in this casespecially decisions of the United States Supreme Gehith the South
Carolina courtarecompelled to fdbw in any constitutional analyssich as th&eneral

Assembly review of regulatiof$. The recent federal cases on the separation of powers and non

® See supran. 6266.

7'S.C. Atty. Gen. Op. No. 7126 (April 29, 1977).

83.C. Atty. Gen. Op. No. 889 (Mar 19, 1986).

9'S.C. Const. Art. lll, § 18 (2002) (no bill or joint resolution shall have the force of law until it is read three times
and signed by the President of the Senate and Speaker of the House of Representatives).

8035.C. Atty. Gen. Op. No. 889 (March 19, 1986).

8 Marbury v. Madison5 U.S. 1371803; U.S. Const. Art. VI, § 4, Cl. 2 (2003)
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delegation doctrines seem to be in line with the South Carolina decisions,-oensee so

should a cortgutional challenge to the General Assembly review and approval of regulations be
brought in the future, it should not be a problemthe court taeconcike federal and state case

law in this area.

1. Immigration and Naturalization Service v. Chadfais the leading case for
invalidating thelegislativeveto, which the U.S. Supreme Court hefttonstitutional bcause it
violated the Presentment Clause of Article | of the ConstitutiBimeprovision inquestion was
contained in thémmigration and Natinality Act, authorizing the House of Representatives
the Senateby resolution, to invalidatéreto)the decision of the Executive Brangh
deportation of illegal alien¥ The provision was unconstitutional becauseHbeise failed to
act in conformiy with the express procedures for enacting legislgtiom onehouseresolution
used to invoke the vetdolated the bicameral provision of the Constitution, and the resolution
wasnot presented to the President for his signaduneeto in violation ofthe Presentment
Clausel®* In South Carolina, the fact that a Joint Resolution to disapprove a regulation must
pass both houses of the General Assembly and be signed by the GB\appears to avoid the
Presentment Clausend unicameral vetproblens of Chadha

2. Bowsher v. Syndf is another recent U.S. Supre@eurtcase thatleclared a key

feature of the GramyRudmanrHollings Act unconstitutionabecaus€Congressvastrying to

82462 U.S. 919 (1983).
81d. at 925.

8 d. at 951959.

8 See supran. 3234.

8478 U.S. 7141986).
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control the executive branch atiee execution of the laws by removing a®eutive branch
official (the Comptroller) The Courst at ed t hat the U.S. Constitut
active role for Congress in the supervision of officers charged with the execution of the laws it
enacts, 0 nor does tiuthr... fpemitrCangress to execaté thetldwe.. Co n s
once Congress makes its choice in enacting legislation, its participation ends. Congress can
only thereafter control the execution of its enactments only indire&yypassing new
legislation[emphasis added)®’ The dssent inBowsherdisagreed, finding that you only have a
separation of powensroblem when legislative limitations prevent the executive from
accomplishing its Constitutionaligssigned functions, which they did not see Aére.

3. Whitman v. American Trucking® signals the current U.S. Supreme Court view on the
nondelegation doctrine. The Cotld thatthe EPA reasonably exercised its discretion in
setting he new Clean Air Act standar@$ey were not arbitrary and capriciguse@use
Congress provided an intelligible principiéthin which the regulations fit° The Court
maintained tha€Congress has the broad authority to delegate tasks to administrative agencies
with reasonable and appropriate boundatieShis decision is coristent with the holdings of

the South Carolina Supreme Court in filegation doctrine casés.

871d. at 722, 726, 73334.

8 |d.at 759787 (White and Bickmun, dissenting).
89531 U.S. 457 (2001).

91d. at 463472.

1d. at 472.

92 See supra. 67.74.
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IV. Possible Avenues for & Obstacles to a Judicial Challenge
A. Constitutionality

As discussedupra a strict reading of the separation of powers provsfitheSouth
CarolinaConst i t uti on weaoyattethpt byomk brangh teintarféreawtith tiie duties
of anothemwould beunconstitutional, and thereforaltra viresand void®®® This would appear
to create an avenue for a challenge to thestitotionality of General Assembly review of
agency r egul at iSouhLarolinatbopremesCGourt,hastndt expréssly adopted this
most extreme view?* The provision for General Assembly disapproval by Joint Resolution,
signed by the Governor (&ffect, the same process by which a law is passed), appears to avoid
the constitutional problems raisedIMS v. ChadhandKnotts v. S.C. Dept. of Nat. Resousces
whereone house abhe legislature was encroaching on the duties of the executive br&holutw
the additional check adxecutive approval (in violation of the Presentment Clause).
Additionally, theSouth Caroling&supreme Court has held that there should be no reasonable
doubt that a statute violates some provision of the Constitution befeitebe declared
unconstitutionaf®> An additional avenue for constitutional challenge may be on grounds that the
review provisions violate the dual office holding provision of the South Carolina Constitbition.

The argument would be thathen a égislaive committeeconsiders and either approves or

% Martin C. McWilliams,Limited Liability Law Practice49 S.C. L. Rev. 359, 405 (1998).

°*1d. at 405.

% SeeMcKinney v. City of Greenvill203 S.E.2d 680 (8. 1974).

®s. c. Const. Art. 111, A 24 (2002) (fino person shall b
other position or profit or trust under this State . . . or under any other power, . . . and if any member shall accept or

exe ci se any of the said disqualifying offices or positi
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disapproves a regulation, it would be actirghbin an administrative and legislative capacity, in
violation of the ConstitutonHo wever , t he South Carol Milea Supr e
andBramlete seem to indicate that the legislature will be given broad discretion to act in this
area as |l ong as their actions are fireasonably
|l egi s| at P’'vieerefore, while aconstitutional challenge mayedwhnically possible, it
is unlikely to succeed based on applicable case law and opinionsSQdutie CarolingAttorney
General.

B. Standing

The South Carolina doctrine of standing generally parallelsetherél doctrine, wheruits
must be brought:)lby a person who has suffered an injury; 2) against the person who caused the
injury; 3) for judicial relief that remedies the injuty. The South CarolinadAPA expressly
creates causes of action for review of agency regulaticarg] theSouth Carolina&Constitution
alsoexpressiycreates a cause of actjfi but the plaintiff still must have standing to bringth

action. The four maielements to standirgre 1) theacton challenged must cause the plaintiff

9 See supran. 6266.

% Richard Seamort).S.C. School of Law Administrative Law Course Materials Sufp® (2002).

9S.C.Code Ann. §8-231 50 ( B) ( 2 0 0 Bson mayfpétitioh anAgenycy ip writing for a declaratory

ruling as to the applicability of any regulation of th
paragraph (a) . . . any person . . . may petition the Circuit Court for relidfit is. alleged that the regulation or its

threatened application interferes with or impairs, or threatens to interfere with or impair, the legal rights or privileges

of the plaintiffo).

Wg . Cc. Const. Art. 1, A 22 ( 2opd. 2. Mdecisidhhfan gureimistative agertya | | b e
affecting private rights except on due notice and opportunity to be heard; . . . and he shall have in all instances the

right to judicial review).
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anactual or threatened injuig-fact (estabshed by proof evidence of loss of enjoyment,
aesthetic values, etc.); &)e injury must bdairly traceable (connected) to the agency action
(analogous to proximate cause)il3 injury must beedressable by the court; andtd¢ injury
must bewithin the zone of interests that is protected by the statute alleged to have been
violated’ Si mi  arly, for an organization to have s
will suffer an individualized injury; a mere interest in a problem is not enotijHJ.S.
Supreme Court anflouth Caroliné&upreme Court cases have also helddhadrty cannot have
standing 1) to enforce the rights of a thighrty; 2)whereyour interest is no different from those
suffered by the general public; andv@ere thenjury is not imminent®

The most I|ikely Apersono to bring a suit wo
of Health and Environmental Control or the Board of Education, who would hawedbthe
elements of standing. An agency would be theiaggd party, and would probably be able to
show that the alleged injury was traceable (to the actions of the legislature) and redressable (e.g.
striking down the provision as unconstitutional), but it would be difficult for an agerstyotw
that thestautory provisionfor General Assembly review and approval of regulattoas caused
anindividualizedfi i njndfraxct 6 (e. g. the inability to promu
provision most likely only restricts, and does oompletelyprevent the pnmulgation of

regul ations, it 1s unli-kndlagxttoot hiagkyihsmurtele els s

191 See Sea Pines Assoc. for the Prot. of Wildlife, Inc. v.[3@t. of Natural Res550 S.E.2d 287 (S.C. 2001)
(citing Lujan v. Defenders of Wildlif®04 U.S. 555, 5661 (1992));Buford Mabry, Fed. Env. Law Class Notes
(USC School of Law, Fall 2002).

192 Beaufort Realty Co. v. Beaufort Counbpl S.E.2d 588, 58%.C. Ct. App. 2001).

10314, at 589.
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Additionally, even if an agency had standing, it may be reluctant to bring suit against the
| egi sl atur e bec au ssedudgeh any if thecsunttis ursdccessfaleit wauide nc y 6
potentially make regulations even harder to get approvédrefore, it will be difficult to find
someone withthe standingand the desire needéalbring a suit challenging the constitutionality
oflegs |l ative review and approval of reaul ations,
interpretation of standing.
V. Current Issues andDevelopments

The General Assembly review and approval of regulations is the subject of current debate
in the 114th Sessioof the General Assembly.e®eral bills have been introduced that could
increase the amount of legislative oversight over the promulgation of regulations by
administrative agencies.

A. Proposed Legislatiort®*

A series of bills have been introduced in 1i&thSession of th20032004General
Assembly which would significantly alter theview and approval process for regulatignsost
significantly, do away with the 120 day automatic approval period currently in the AR&),
potentially make it even merdifficult to get General Assembly approval of regulations

1. H. 3082'%introduced by RepsentativéScarborough, would amend Sectiors 1

23-120 and 123-125 of theSouth CarolingAPA to requireaffirmative approvabf all
regulationsot specifically @empt which would be a departure from the existing regime that

allows proposed regulations ibecome effective after 120 days (thecsa | | ecda Vw1201 eo) .

194 Note that the following summaries reflect the status of the bills as of May 1, 2003 and are subject to change
based on the actions of the House and Senate Committees and final action of the General Assembly.

1953.C. H.3082, 114th Sess. (introduced Jan. 14, 2003).
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As such, if a joint resolution to approve or disapprove a regulation has not been enacted by the
end of the second year of the legislative session, the regulation is consideréokedewmently
withdrawn)and must be promulgated as a new reguldiienstart the entire process over from
the beginningpefore resubmitting it for General Assemblypproval. The bill also provides
thatif a resolution to approve or disapprove has not been enacted by the end of the second year
of the legislative session, the regulation must be promulgated as a new regulation in the next
session before it can be appedv Subsequent to its introduction, H. 3082 was amended by the
House Judiciary Committee, passed by the House of Representatives, and reported to the Senate
for consideration.AlthoughH. 3082 passed the House by a vote 6834n March 26, 2003t
appears unlikely thathe bill, in its current form, will pass the Senate duthéexistence of
several other inconsistent bills aooncerns of the Legislative Council and other legislators that
H. 3082 could be unconstitutionaf

2. S. 328"% introducedby Senator Elliottjs the companion bill in the Senate to H.
3082. Since H. 3082 was amended by the House Judiciary Committee, the bills no longer mirror
each other, but are still substantially similar. Since the introduction of S. 328, Senatoh&dliott
also introduced S. 662 as an alternative to S. 328, indicating that S. 662 will probably be

considered in the place of S. 328.

198 E_mail from Representative James E. Smith, Jr., S.C. House of Representatives (March 28, 2003); personal
conversation with Rep. Murrell Smith, Jr., S.C. House of Representatives (March, 20, 2003); anch&binth C
Coastal Conservation Leaguegislative Updaté¢April 18, 2003)

1073.C. S. 328, 114th Sess. (introduced Feb. 5, 2003).
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3. S. 411" introduced bySenate Majority Leader McConneNould amend Sections
1-23-120 to require that an agency withara regulation from the review and approval process
upon a request and majority vote of the standing committee to which the regulation was referred.
Such a withdrawal would be considered a permanent withdrawal. S. 411 would also repeal
Section 123-125 regarding the approval, disapproval, and modification of regulations. Most
importantly, S. 411 doesotat t empt t o do awayanddoeshotreghie A 120 d
affirmative approval as H. 3082 doe&.subcommittee of th&€enate Judiciary Committéeld a
hearing on S. 411 and H. 3082 on May 1, 28andit appeardrom that hearinghat S. 411
will be the primary vehicle in the Senate in regards to the amendment of Se28a120 of the
APA. At the hearing, theubcommittee voted to make someemiments and reported S. 411
favorablyout ofthe sulsommitteeas amendedIf S. 411 were to pass the Senate, any
differences between it and H. 3082 would have to be resolved in conference committee before
final passage.

4. S. 662'"%also introduced by &nator Elliott, is aevised version of S.2B which, in
addition to the provisions of S. 328, would authorize the General Assembly to amend regulations
and delete provisions from Sectiof23120 requiring a regulation to be-fieed for review as a
new regulation if a substantive change is made after the regulation was proposed. S. 662 would

also delete the provision for the A120 day ru

19835.C. S. 411, 114th Sess. (introduced Feb. 25, 2003).
1935.C. Sen. Judiciary ComnHearing on H. 3082 & S. 41114th Sess. (Mal, 2003) (attended by author,
transcript not yet available).

105 C. S. 662, 114th Sess. (introduced Apr. 24, 2003).
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In summarythe current legislation before the House and Senate only seems to increase the
oversight role of the éneral Assembly in reviewing and approving regulations. Of the four
bills, S. 411 seems to have the least potential impact on the process, but would still increase
General Assembly involvement in the process. Since S. 411 was introduced by Senatg Majorit
Leader McConnell, it would appear to have the best chance of passing, but it remains to be seen,
if S. 411 passes the Senate, if it can be reconciled with H. 3082 and passed by both houses.

B. Nature of the current legislative role in the review of regulations

To determine the potential impact of the changes proposed by the bills currently under
consideration in the House and Senate, | examined statistics on the existing regulation approval
process in the General AssembBuring the time periodl examined (January 1, 2001 to March
28, 2003), the General Assembly considered 232 regulations submitted by over 20 state agencies,
boards, and commissiohs. Of the total submittedl40 regulations have been approved by the
General Assembly as of April 13, @B, 27 by Joint Resolution of the General Assembly and
signed by the Gover nor , othus dver BQRa3of themeguationst he fil2
approved thus far wer e ¥ ofthe 8degulatichesubmittéddut i 1 2 0
not approved asf April 13, 2003, 11 were due to a legislative committee request to withdraw; 4
were due to a resolution introduced to disapprove; and 11 were withdrawn by the submitting

agency'*® A total of 67 regulations still remain for consideration by @eneral Asembly***

11255.C. Reigter 1-3 (May 25, 2001); 26.C. Registet-2 (Jun. 28, 2002); 23.C. Registet-2 (Mar. 28, 2003).
H2geeTable 1
13 SeeTale 1.

114 SeeTable 2.
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Table 1: Regulations Submitted to and Acted Upon by the General Assembly (1/1/2001 to 3/28/2003)

Approved Not Approved

Appr. (Jt. Appr. (120- | Comm. Req. to | Joint Res. to | Withdr awn

State Agency/Board/Commission Res.) day Rule) Withdraw Disappr.° by Agency'
Dept. of Health & 7 25 0 3 0
Board of Education 1 20 3 0 3
Dept. of Insurance 1 13 1 0 1
Dept. of Labor, Licensing, & Reg. 8 12 3 0 3
Dept. of Revenue 0 10 1 0 1
Commdédn on Higher 1 8 0 1 1
Other Boards & Commissions 0 7 0 0 0
Clemson University 0 5 0 0 0
Dept. of Natural Resources 2 5 0 0 0
Dept. of Public Safety 0 3 1 0 1
Dept. of Social Services 2 2 2 0 1
Public Service Co 0 2 0 0 0
Dept. of Archives & History 3 1 0 0 0
Budget & Control Board 1 0 0 0 0
State Law Enforcement Division 1 0 0 0 0
TOTALS 27 113 11 4 11

Source S.C.RegsterVol. 25, Iss. 5 (May 25, 2001); Vol. 26, Iss. 6 (Jun. 28, 2002); Vol. 27, |88aB 28, 2003).

Table 1 Notes

& not all colunms/rows will add up due toverlapin categories (e.g. a réatroduced to disapprove ag.avhich

was also subsequently withdrawn by the agency; or sorsestiigpending action on reso disapprove).

of these, all 11 were withdrawn and not resubmitted.

of these, 1 was withdrawn by the agency (#2BB@ Scholarship (CHE)) and the other three are pending as of
4/13/03 (# 2629, 2801, 2800all DHEC regulations)).

of these, 10 were in responsectimmittee requests to withdraw and 1 (#28#@ Scholarship (CHE)) was in
response to a resolution to disapprove; none of the 11 were resubmitted.

Table 2 Regulations Submitted to and Pending Action by the General Assembly (4/13/2003 to 8/8/2003)

State Agency/Board/Commission # Pending
Board of Education 18
Dept . of Health & 14
Dept. of Labor, Licensing, & Reg. 7
Dept. of Revenue 7
Clemson University 5
Commdn on Higher 5
Dept. of Archives & History 3
Dept. of Insurance 2
Dept. of Natural Resources 2
Dept. of Public Safety 3
Dept. of Social Services 1

TOTALS 6

7
Source S.C.RegsterVol. 27, Iss. 3 (Mar. 28, 2003)
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This analysis considers only regulations submitted to the General Assemblprfovalp
under S.C. APA §-23-120, so it does not reflect any regulations that the agency is not required
to submit for approvaf:® or those that the agency did not submit. Only anecdotal evidence
would suggest if any reluctance to submit regulations wadathe perception that the General
Assembly would not approve of the regulation. Also, most agencies have the ability to
promulgate emergency regulaticthstdo not have to be approved by the General Assembly,
which would somewhat ameliorate the perlif a rgulation was needed immediately, but
emergency regulations expire after 90 days, so this solution if far from ideal.

C. How H. 3082 might impact the workload of the General Assembly

According to Ben Mustian, Staff Attorney with the House JaalicCommittee, the
workload of the House and Senate Committees will not increase significantly if H. 3082 were to
become law, except for possibly tHeuseEducation and Public Works Committee, which
considers regulations proposed by the Board of Edugafiommission on Higher Education,
and Department of Public Safety, among oth&rddowever Mr. Mustian and otheradmit that

the Houseand Senatdudiciary Committegdid not look at any statistics such as those

15 See supra. 27.

1185, C. Code Ann. §-23-130 (2002) (emergency regulations become effective as of the time of filing for 90 days
which can not be extended while the General Assembly is in session (can be extended for an addiigaal 90

when the General Assembly is not in session). Emergency regulations may not be filed once a Joint Resolution to
disapprove has been introduced in the House or Senate on a particular regulation).

17 Telephone conversation with Ben Mustian, Staff Atey, S.C. House of Representatives, Judiciary Committee

(Apr. 9, 2003).
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considered in this sectidh® These statidts indicate that if 80% of the regulations currently
reviewed by the General Asdamblylaré appnoeed
that provision from th&outh CarolinaAPA would significantly increase the workload of the
House and Senateo@mittees that have to review regulatiosspecially hard hit would be
those committees that consider the most number of regulations by agency (e.g. Dept. of Health
and Environmental Control, Board of Education, Commission on Higher Education, Dept. of
Labor, Licensing, & Regulation, Dept. of Insurance, Dept. of Revenue). With the General
Assembly already meeting for a limited amount of time each se@soally three days a week
from January to Juneand looking to reduce that time further for budgetaasons, the
additional staff and committee tintleat would need to bgpent reviewingeach and every
regulationsubmitted for approvaloes not seem to be time well spehhe legislators and
committee staff could be conducting hearings and actirgther important issues of public
policy rather than adding another layer of review to the regulation approval process.
VI. Conclusion

The General Assembly review of executive agency regulations is unlikely to be held
formally unconstitutional given thegwver of the legislature in this state, the limited amount of
favorablestate caséaw directly on point with this issyéhe difficulty of establishing standing to
bring an actionand the fact that the JoineBblution to approve or disapprove a regutatinust
be signed or vetoed by the Goverravoiding the problesof the legislative vetencountered

in INS v. Chadha™ Regardless afs technicatonstitutionalityandwhile welkintentionedthe

181d.; S.C. Sen. Judiciary Comntgaring on H. 3082 & S. 411.14th Sess. (May 1, 2003) (attended by author,
transcript not yet available).

119 See supra. 8285 and accompanying text.
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Geneanl Assembly revievof regulationss redundant andnnecessary. Before the proposed
regulations reach the General Assembly, they have already been through an exhaustive process
required by th&outh CarolingAPA (public notice and commentultiple reports to the General
Assembly, etc.J?° One of the prirary purposes of delegating rulemaking authority to the

agencies is to take advantage of their expertise in the particular subject matter covered by the
statute which the legislature may not have, and to allow the legislature to pursue other important
matte s . By taking fianother bite at the applebo
according to the strictures of the authorizing statute, the legislature is wasting valuable time and
resources that could be better spent elsewhEné process alsopens the door to the

possibility of improper influence by lobbyists and could circumvent the public notice and
comment process. If a particular lobbying group wants to prevent a regulation from passing,
they can simply sit out the public notice and cominpamiod, and then attack the regulation

behind closed doors in the legislature without the accountability and openness of the public
notice and comment period.

The most appropriate and direct way for the General Assembly to exercise oversight is to
limit the rulemaking authority of the agerugfore the facthrough the laws they pass by
explicitly stating the boundaries within whic
the law, orafter the factthey may simply pass a law that repealsugrersedes the offending
regulation. Additionally, under our Constitutional model, the judiciary is the branch entrusted

with interpreting the law$?! and judicial review of executive agency regulations is already

1205 C. Code Ann. §8-23-110(A), (B), (C) (2002).

1215 C. Const. Art. V, § 1 (2002).
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available under both the South CarolinBA%?* and the South Carolina Constitutit, so the
judiciary should be the sole voice on the validity ofukgions, not the legislature.

In a law review article written soon after the passage of the South Carolina APA, Ronald
Herring suggested that therere other more efficient and more effective ways to exercise
oversight of administrative agency regulatidffs These methods included adopting section 3
201 of the 1981 Model State APA: creating a separate agency to review all regulations

promulgated byther agencie¥ providing for rules review by the Governt3f,or establishing

1223.C. Code Ann. §-23-150 (2002) (any person can bring a contested case action, even before the regulation is
promulgated (e.g. to contest the applicability of a regnatr the authority of the agency to promulgate such a

regulation)).

1225.C. Const. Art. I, § 22 (2002) (no person shall be finally bound by a decision . . . of an administrative agency . . .

except on due notice and opportunity to be heard . . . andalidnabe in all such instances the right to judicial
review.).

124Ronald A. Herringlegislative Oversight and the South Carolina ExperieBdeS.C. L. Rev. 595, 62627

(1982).

1251981 Model State APA §-201 (requires agencies to review all of their ratjohs annually to determine if new
regulations should be submitted; agencies submit annual reports to an administrative rules review committee).
126 According to the author (Herring), this has been used with success in California (eliminated legislegig@tove
legislature established guidelines in the enabling statute creating the agency; agency approves or disapproves
regulations based on statutory requirements; decisions can be appealed to the Governor).

1271981 Model State APA §202 (establishesamd mi ni strative rules counsel i

Governor who can suspend or rescind rules by executive order

n

t
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an administrative regulation review committé® . Theoretically, these approaches will avoid
many of the constitutional and other problems encountered with the current &stem.

The bottom line is the regulation approval process remains a cumbersome and inefficient
process, especially for those agencies like the Department of Health anoinBresital Control,
the Boardof Education, the Commission on Higher Education, DepartnféRéeenue,

Department of Insurancand the Department of Labor, Licensing, and Regulation who are
responsible for promulgating the majority of regulations proposed eachlyader the present
scheme, a regulation takes a minimum of six months for app¢@@m notice of drafting
through final approval) unless a Joint Resolution to approve is passed earlier.

Realistically, the General Assembly is highly unlikely to do away with its oversight role, in
fact, they are trying to strengthen their oversigistevidenced by the introduction and passage of
H. 3082 in the House and the introduction of similar bills (S. 328, S. 411, S. 662) in the Senate.
If any of these bills in their current form were to become law, the workload of the General
Assembly will gow unnecessarily and the agencies will have more difficulty fulfilling their duty

to promulgate regulations.

1281981 Model State APA §§203, 204 (establishes a review committee within the legislature to review proposed
and adopted rute may recommend that the legislature supersede a particular rule by statute or may file an objection
with the Secretary of State if the committee feels a regulation exceeds the authority delegated to the agency that
promulgated the rule.).

129 Herring at 68-627.
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Appendix A: State Legislative Review of Administrative Agency Rulemaking

adapted fromNational Association of Secretaries of St&gte & Fe@ral Survey (1992000)
(Natl. Assn. of Sec. of State, Admin. Codes & Registers Sec., 1999); Council of State
GovernmentsThe Book of the States, Vol. 34 (2002yuncil of State Governments 2002).

STATE RULES LEG. ACTION LEGISLATIVE LEG. VETO | EMERGENCY
REVIEW ? REQUIRED? POWERS METHOD RULES?
Alabama L Y (leg. council) | No obj. = approval; JR Y-120 days
may suspend
Alaska E,L|I N Advisory Bill (veto N
unconst.)
Arizona E,L N Advisory Bill Y-180 days
Arkansas L N Advisory Bill Y-120 days
California E,L N Advisory Bill Y-120 days
Colorado E,.L Y (leg. No obj. = approval Bill Y-90 days
committee)
Connecticut E,.L Y (leg. No obj. = approval Bill Y-120 days
committee)
Delaware N N Advisory Bill Y-120 days
Florida E.L Y (leg. Advisory Bill Y-90 days
committee)
Georgia L Y (leg. No obj. = approval JR N/A
committee)
Hawaii E,L N/A Advisory Bill N/A
Idaho E,L Y (leg. No obj. = approval CR Y-end of sess.
committee)
lllinois E,L Y (leg. May suspend JR Y-150 days
committee)
Indiana N N Advisory Bill Y-90 dag
lowa E,.L Y (full No obj. = approval; JR Y -indefinite
legislature) may suspend
Kansas E,L N Advisory Bill Y-120 days
Kentucky E,.L Y (leg. No obj. = approval Bill (veto Y-170 days
committee) unconst.)
Louisiana E,.L Y (full No obj. = approwal CR Y-120 days
legislature)
Maine E,L Y/N (varies) No obj. = approval Bill Y-90 days
Maryland L.E N Advisory Bill Y-varies
Massachusetts | E,L,I N Advisory Bill Y-90 days
Michigan E,.L Y (full May suspend Bill Y-180 days
legislature)
Minnesota N N Advisory Bill N
Mississippi N N Advisory Bill Y
Missouri E,.L Y (leg. No obj. = approval; Bill, CR Y-180 days
committee) may suspend
Montana E,L N May suspend Bill Y-120 days
Nebraska L N Advisory Bill Y-120 days
Nevada L Y (leg. No obj. = approval; CR Y-120 days
committee) may suspnd
New Hampshire| L Y (leg. Advisory Bill Y-120 days

committee)
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New Jersey E,L N No obj. = approval CR, Bill Y-60 days

New Mexico N N Advisory Bill Y-varies

New York E,L N Advisory Bill Y-90 days

North Carolina | | Y (full Advisory Bill Y-270 days
legislature)

North Dakota L Y (leg. No obj. = approval Committee N/A
committee) action

Ohio L N May suspend CR Y-90 days

Oklahoma E,L Y (full Advisory JR, CR Y-next sess.
legislature)

Oregon L Y (leg. Advisory Bill Y-180 days
committee)

Pennglvania E,L,I Y (leg. No obj. = approval CR, JR Y-120 days
committee)

Rhode Island N N Advisory Bill Y-210 days

South Carolina | L Y (full No obj. = approval JR Y-90 days
legislature)

South Dakota | L N No obj. = approval; Bill Y-90 days

may suspend
Tennesee L N No obj. = approval; Bill Y-165 days
may suspend

Texas N N Advisory Bill Y-120 days

Utah E,L Y (full Advisory Bill Y-120 days
legislature)

Vermont L Y (leg. Advisory; no obj. = Bill N/A
committee) approval

Virginia E,L N Advisory Bill Y-365 days

Washington E,L N Advisory Bill Y-120 days

West Virginia L Y (full No obj. = approval Bill Y-15 months
legislature)

Wisconsin L Y (leg. No obj. = approval; Bill Y-150 days
committee) may suspend

Wyoming E,L N Advisory Bill Y-120 days

Notes

Statesiritalicsar e traditionally considered fASouthernd states

E = executive branch review

L = legislative branch review

| = independent review

J = judicial branch review

Bill = must be enacted by the legislature & signed by the Governor to supersede or regaktin
JR = Joint Resolution

CR = Concurrent Resolution
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