
Page 1 of 15 

 

ZONING COMMENTS 

© 2009 F. Patrick Hubbard 

In December 2008, I began a five-year term as a member of the Columbia Board of Zoning 

Appeals.  Because I teach a course on ―Land Use Planning,‖ serving on this board seemed a very 

good way to combine public service with academic development. 

Prior to beginning my term on the Board, I had attended numerous Board meetings (as well 

as meetings of the City Council, the Planning Commission, and the Design and Development 

Review Commission) over a period of over twenty years.  I had also served as a member of the 

City of Columbia Planning Commission, including a term as chair.  As a result of this experience 

and of my awareness of the practice in other local governments, I was familiar with the often 

informal and flexible approach of citizen boards to the application of rules.  Because most people 

(including many lawyers) do not know much about how the zoning process works, I am going to 

post ―Comments‖ at various times here on my faculty website.  In addition, these Comments will 

provide me with a way to express my personal views in a more precise and organized fashion 

than is possible at Board meetings. 

Several caveats or disclaimers about these Comments are necessary.  First, the initial 

comments are necessarily preliminary and tentative in some respects.  Boards change 

―personality‖ as membership changes, and I have only been a member of the Board for a few 

months as I begin these Comments.
1
  It is likely that many observations and conclusions will be 

qualified or changed as time goes on.  Second, these Comments are my personal views and do 

                                                 

1
 I have also tried to get a sense of what the Board did before I joined by skimming through minutes for 

meetings in the most recent years prior to my appointment to the Board. 
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not reflect the views or position of the Law School, the University, the City of Columbia, or the 

Board.  Third, much of my background in ―real world‖ zoning disputes has been in the role of 

advocate of neighboring owners or of neighborhood associations.  This background could be 

viewed as the basis for a bias.  Not surprisingly, I do not view myself as biased.  For example, I 

have frequently worked with developers to help them with ―good‖ projects.  I have also helped 

draft legislation that strengthened property owners’ procedural rights in zoning disputes. 

I would welcome comments or questions concerning these comments. My contact 

information is available on this website. 

I. JUNE 2009 

These first comments address four points: (1) a summary of regulatory provisions relating to 

the Board; (2) an overview of the Board’s powers; (3) a discussion of the Board’s composition 

and procedures; and (4) an analysis of one of the Board’s powers—the grant or denial of a 

special exception.  Additional comments will be added later. 

A. The Regulatory Framework 

South Carolina has followed the practice of most states by enacting an ―enabling act‖ that 

enables or authorizes local governments to adopt zoning schemes.
2
  The enabling act provides 

the basic framework that all local governments must follow.  Cities and counties, acting pursuant 

to the enabling act, adopt specific local zoning schemes applicable to their jurisdiction.  Local 

                                                 

2
 See South Carolina Local Government Comprehensive Planning Enabling Act of 1994, S.C. CODE §§ 6-29-

310 et seq. 
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governments are not required to have zoning, and many local governments in South Carolina 

have not adopted zoning schemes.  Columbia’s scheme for planning, land development, and 

zoning is set forth in Chapter 17 of the Code of Ordinances of the City of Columbia.  Article III 

of this chapter addresses zoning. 

Because the South Carolina enabling act and Article III of Chapter 17 of the Columbia Code 

establish the framework for zoning, selections from both are set forth as an appendix to these 

comments.  In addition, because the Board’s ―Rules and Regulations‖ contain its rules of 

procedure,
3
 a copy of these by-laws is also attached. 

B. The Three Powers of the Board 

The Board makes three types of decisions.  First, it hears and decides appeals from decisions 

made by a city zoning official.
4
  Second, it decides whether to grant a special exception.

5
  

Generally, permitted uses of land are granted as a matter of right based on a table indicating 

permitted uses in a certain zoning category.  For example, restaurants are permitted as a matter of 

right in a C-3 (General Commercial) district in Columbia because the City Council has 

determined that regular restaurants are always appropriate for C-3 districts.  In contrast, a fast 

food restaurant may, or may not be, appropriate in a C-3 district.  The Board determines on a 

case-by-case basis whether a proposed fast food restaurant is appropriate at a particular site and, 

if it is appropriate, grants a special exception, which permits the fast food restaurant to conduct 

                                                 

3
 See S.C. CODE § 6-29-790. 

4
 See S.C. CODE § 6-299-800A(1); COLUMBIA CODE § 17-112(1). 

5
 S.C. CODE § 6-29-800A(2); COLUMBIA CODE § 17-112(2). 
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business at that site.  Third, the Board considers requests for a variance.
6
 An example of such a 

case is a request by a homeowner in an RS-3 (small lot single family residential district) for a 

variance to allow him to build an addition to his home that will be six feet from a rear property 

line even though the ordinance requires a ten-foot setback from the rear line. 

C. Composition and Procedures of the Board 

1. The rules 

The Board has seven members, who are appointed by the City Council for staggered five-

year terms.
7
  It is a ―quasi-judicial‖ body with a number of court-like aspects.  For example, it 

has the power to administer oaths and to compel attendance of witnesses by subpoena, and it has 

a statutory duty to adopt rules of procedure.
8
  Columbia’s Board has adopted ―Rules and 

Regulations,‖ which set forth, inter alia, its rules of procedure, which include a provision that 

―the opportunity to cross-examine opposing witnesses may be freely extended.‖
9
  The Board is 

also like a trial court in that an appeal from it is based on a ―record,‖ and this results in the need 

for procedures to create and maintain written orders and decisions, with separately stated 

findings of fact and conclusions of law.
10

  The Board is only quasi-judicial in nature because it is 

                                                 

6
 S.C. CODE § 6-299-800A(3); COLUMBIA CODE § 17-112(3). 

7
 S.C. CODE § 6-299-780; COLUMBIA CODE § 17-111(a). 

8
 S.C. CODE § 6-299-790; COLUMBIA CODE § 17-111(b).  The Board may also request the Circuit Court to 

impose a penalty for contempt by a person appearing before the Board.  S.C. CODE § 6-29-810. 

9
 Rules and Regulations of the Zoning Board of Adjustment, Columbia South Carolina § 10.1 (rev. 2/11/97). 

10
 See S.C. CODE § 6-29-800(F); COLUMBIA CITY CODE § 17-113(b). 
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unlike a court in many respects.  For example, the South Carolina Rules of Evidence do not 

apply to its proceedings. 

2. The practice 

Though the practice of the Board generally follows the legal framework, there are a number 

of interesting deviations.  For example, the terms of the current members are ―staggered‖ only in 

the sense that five expire in 2013 and two expire in 2014. 

There is no requirement that members of the Board be lawyers.  In Columbia, as in most 

cities and counties in South Carolina, most of the Board members are not lawyers.  In addition, 

there are no lawyers on the Columbia zoning staff, and city attorneys do not routinely attend 

Board meetings.  As a result, if the Board wants legal advice, it must ask for a city attorney to 

come give it advice, which is almost always given in executive session.
11

  Because the Board and 

staff are nonlawyers, it is not surprising that some of the powers of the Board are not used.  More 

specifically, I am not aware of a single instance where the Board has used its powers to issue 

subpoenas or to allow cross-examination. 

Most of the time, the Board uses an informal, nontechnical approach to procedural matters 

and pays little, if any, attention to the procedural requirements contained in its Rules and 

Regulations.  This approach is used, and generally works well in practice, because most Board 

members, as well as many applicants and other members of the public, have little, if any, 

                                                 

11
 Though the Board is subject to the open meetings requirement of the South Carolina Freedom of Information 

Act, meetings may be closed for the receipt of legal advice.  See S.C. CODE §§ 30-4-60, -70. 
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experience with technical procedural rules or formal public speaking.  However, this approach 

can cause problems.  For example, a recent decision of the Board was reversed by a court for 

failure to follow its rules.
12

  Another example of the Board’s lack of use of its ―Rules and 

Regulations‖ is its pattern of allocating time at hearings without using its Rules and Regulations.  

Instead, it tends to allow persons to prevent evidence without time limitations.  On the occasions 

when it does impose limits, it does so without reference to the Rules and Regulations. 

This non-rule-based approach to time limits was used in a case before the Board at its May 

2009 meeting.  At this meeting, the Board allowed an applicant to speak in favor of its request 

for a special request with no time limits and then imposed a three-minute limit on all subsequent 

speakers, including a spokesperson for opponents.
13

  At no point did anyone refer to the ―Rules 

and Regulations,‖
14

 which provides at Section II.10: 

                                                 

12
 Dennis v. City of Columbia, Board of Zoning Adjustment, CA. No. 08-CP-40-9138 (Feb. 19, 2009). 

13
 Board Case No. 09-024-SE (Request for a special exception to operate a retail establishment in excess of 

10,000 square feet in MX-1-5P district). 

14
 I participated in this failure because I did not refer to the Rules.  Instead, I objected to the limitation of time 

for the opponents’ spokesperson on the basis of fairness.  I adopted this approach because the Columbia Board 

follows the general practice of zoning boards and commissions, which consist largely of nonlawyers.  The general 

practice to imposing time limits is to use informal standards of fairness rather than ―technical‖ rules in structuring 

input from applicants and other members of the public.  This approach is more flexible as to time than the Board’s 

formal rules, but the informal practice is usually similar in its concern for rough parity in time between opposing 

positions.  My objections on the basis of fairness and parity were not shared by other members of the Board, and the 

spokesperson for the opposition was severely limited in the time allotted.  Thus, it appears (at least to me) that the 

common standard of informal fairness was not followed at the meeting.  Consequently, I will adopt a technical, 

rules-based position from this point forward when the Board considers imposing time limits on presentations even 
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Order. At the hearing the order shall be as follows: 

a.  Statement of the case by the Chairman or the Secretary, 

b.  Administrative officer’s side of the case, 

c.  Appellant’s side of the case, 

d.  Interested property owner’s/owners’ side of the case, 

e.  Appellant’s rebuttal, 

f.  Opposition’s rebuttal. 

Five minutes shall be allotted for the appellant’s side of the case and for the 

opposition’s side of the case.  Parties interested shall direct their statements and 

arguments to the Board and shall not direct them to their opponents; however, the 

opportunity to cross-examine opposing witnesses may be freely extended when 

conducted in an orderly manner.
15

 

D. Analysis of Substantive Rules Governing Special Exceptions 

The South Carolina enabling act says very little about special exceptions.  The act simply 

provides that a board has the power ―to permit uses by special exception subject to the terms and 

conditions for the uses set forth for such uses in the zoning ordinance. . . .‖
16

  The Columbia 

Ordinance, which is something less than a model of clarity, has a number of substantive 

provisions relating to the grant or denial of a special exception.  Three of these are particularly 

important in nearly all decisions.  First, section 17-112(2)a4 provides that one of the duties of the 

Board is to ―[d]eny special exceptions when not in harmony with the intent and purpose of this 

                                                                                                                                                             

though the inflexibility of this approach may present more problems than a fair informal system.  For example, the 

time limits are very short and it is not clear how to identify the person or persons who would receive the five 

minutes for the opposition’s side.  See infra note 15 and accompanying text. 

15
 These provisions appear to be designed for use in appeals from an administrator’s decision.  However, section 

III.4 indicates that they also apply to special exceptions and variances because this section provides: 

Approvals Required by Ordnance[sic].  Where approval by the Board is specifically required by 

the Zoning Ordinance, each such case shall be considered an appeal to the Board and these rules 

and regulations shall apply. 

16
 S.C. CODE § 6-299-800A(3). 
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article.‖  Second, section 17-112(2)b4 provides that the Board ―shall make a finding that it is 

empowered under the section of this article described in the application to grant the special 

exception and that the special exception will not adversely affect the public interest.‖  Third, 

section 17-112(2)c provides: 

Criteria for Special exceptions.  In addition to definitive standards in this article, 

the board of zoning appeals shall consider the following: 

1. Traffic impact; 

2. Vehicle and pedestrian safety; 

3. Potential impact of noise, lights, fumes, or obstruction of air flow on adjoining 

property; 

4. adverse impact of the proposed use on the aesthetic character of the environs, 

to include the possible need for screening from view; and 

5. Orientation and spacing of improvements or buildings. 

For purposes of discussion herein, the introductory phrase, ―In addition to definitive standards in 

this article,‖ will be treated separately from the five criteria explicitly listed in section 17-

112(2)c. 

1. The five criteria explicitly listed 

This discussion starts with the five listed criteria because these have been the main focus of 

the Board and of the city’s planning staff.  More specifically, they are requirements on the City’s 

application form and on the city’s website.  (The form also lists public interest; the website only 

lists the five criteria.)  In addition, Board members are given a sheet listing them, along with 

public interest, and are urged to refer to them in making motions to grant or deny an application 

for a special exception. 

Focusing on these criteria has an appeal because they seem so specific and concrete and thus 

appear to be less susceptible to manipulation and more amenable to objective review than 

concerns like ―intent and purpose‖ and ―public interest.‖  However, with the exception of the 
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direction to consider the impact of the proposed use on the ―character of the environs,‖ these 

criteria, by themselves, actually provide virtually no guidance to decisionmaking by the Board or 

to review of its decisions by a court.  For example, if a traffic engineer provides objective 

empirical evidence to show that the ―traffic impact‖ of a proposed use will be five hundred cars 

visiting the site for the proposed use over the course of a week, what does a Board member do 

with this concrete, specific bit of data?  As a Board member, the list itself provides me with no 

measure or guidance as to whether five hundred is acceptable or is too high.  Like the famous 

quote about pornography, my decision as a Board member would be based on my ability to 

recognize ―too high‖ when I see it. 

Some outside standard is needed because the literal language of Section 17-112(2)c requires 

only that the Board ―consider‖ the listed criteria.  Thus, the Board could satisfy this language 

simply by considering the criteria and could not be reversed for failure to ―consider‖ them no 

matter what the consideration reveals and no matter how it decides.  In order to avoid such an 

absurd result, the South Carolina Supreme Court was forced to devise a measure of ―too much‖ 

traffic in Bannum v. City of Columbia,
17

 which appears to say that: (1) an applicant is allowed to 

select a use that is permitted as a matter of right; and (2) the application satisfies the ―traffic 

impact‖ requirement so long as the proposed use has no greater impact than the selected use 

permitted as a matter of right.
18

  Though this approach provides a standard, it clearly results from 

judicial inventiveness rather than clear guidance from the ordinance.   

                                                 

17
 335 S.C. 202, 516 S.E.2d 439 (S.C. 1999). 

18
 See 516 S.E.2d at 440 n.4. 
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The approach also raises questions about the process for considering applications for special 

exceptions.  One question concerns the treatment of the other factors on the list.  If an applicant 

picks a specific permitted use for comparing traffic, is the applicant bound to this same use for 

comparison with other factors on the list, or can the applicant pick and choose permitted uses for 

comparison as to each listed factor?  In addition, there will be situations where this approach 

would not apply.  For example, retail uses are permitted as a matter of right in an MX-1 (mixed 

use) district but only if the size of the use does not exceed 10,000 square feet.
19

  A special 

exception is required for stores larger than 10,000 square feet.
20

  On the one hand, stores larger 

than 10,000 square feet will generate more customers, and thus more traffic.  From this 

perspective, there is a negative impact on traffic.  On the other hand, a 15,000 square foot store 

on a particular parcel of land will generate about the same amount of traffic as two 7,500 square 

foot stores on the same parcel of land.  This view suggests no negative impact on traffic.  

Without some substantive measure, how does one determine which perspective to use in 

assessing traffic impact? 

In practice, the Board appears not to follow the approach used in Bannum.  Instead of 

comparing impact to that of permitted uses, the Board uses a variety of techniques to provide 

substantive content.  Perhaps the most common technique is to make decisions to approve based 

simply on an ad hoc application of a de minimus approach.  For example, negative traffic impact 

will be regarded as so small that there is no ―real‖ impact given the amount of traffic currently 

                                                 

19
 COLUMBIA CODE § 17-263(b). 

20
 Id. A similar scheme is used for C-2 zoning, which requires a special exception for stores in excess of 5,000 

square feet and prohibits stores larger than 10,000 square feet.  COLUMBIA CODE § 17-263(a). 
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existing.  This approach is consistent with a common tendency of people to discount or ignore 

small incremental changes.  However, the cumulative effect of small changes can result in what 

can be viewed as ―death by a thousand cuts.‖  Global warming is an extreme example of such 

slow, gradual change resulting from multiple actions, none of which, by itself, causes the 

problem.  Because of this problem of cumulative impact, it is important to consider not only the 

impact of a particular use in terms of some measure, but also the cumulative impact of such uses.  

For example, it is important to resist the urge to approve a new store larger than 10,000 square 

feet in an MX-1 district where most existing stores are less than 10,000 square feet by using a de 

minimus approach because, over time, the cumulative effect of such approvals would be that the 

general character of the district could become stores over 10,000 square feet. 

2. “Definitive standards” 

One logical approach to interpreting the phrase ―definitive standards‖ in Section 17-112(2)c 

is to treat it as a reference to specific standards applicable to a particular special exception.  For 

example, the requirements for off-site parking set forth at Section 17-345(b)(2).  In the past, the 

Board has focused on the five listed criteria and given this phrase less, if any, concern.  

However, there is reason to believe more attention will be placed on this language in the future. 

3. Public policy 

The necessary substantive content for determining whether five hundred cars is too much 

impact on traffic under the first listed criteria could come from public policy.  Prior to 2009, the 

Board occasionally relied on public policy as the basis for denying a request for special 

exception.  However, at the May 2009 meeting of the Board, Board members and the zoning 
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administrator stated that the Board’s present official position is that, based on advice of legal 

counsel, public policy is satisfied if the five criteria are satisfied.  This position was reiterated at 

the start of the June 2009 meeting.  Thus, the Board does not use public policy as an independent 

guide in considering applications for special exceptions.  Though I do not agree with this view, I 

am very much in the minority in my view. 

4. Intent and Purpose of this Article 

The reference to ―intent and purpose of this article‖ in Section 17-112(2)a4 could be used to 

provide both a separate, independent standard for granting or denying special exceptions and a 

substantive measure for assessing both public interest and the five listed criteria.  For example, 

assessing an application for a special exception in the case of a store larger than 10,000 square 

feet in an MX-1 district could be addressed by reference to section 17-285, which discusses what 

the ―MX-1 district is intended‖ to do and indicates a concern for promoting ―pedestrian-

oriented‖ streets in MX-1 districts.
21

  Currently, the only MX-1 district in Columbia is the Five 

Points area, which is subject to a ―5P overlay district.‖  (The zoning classification for Five Points 

is, therefore, MX-1-5P.)  Section 17-284 provides, in part, as follows: 

The 5P overlay district is intended to enhance the urban village character within 

the area known as Five Points.  This character is defined by attributes such as 

mixed uses, pedestrian oriented buildings and signage, urban open spaces, and 

eclectic expressions of architecture and signage. 

                                                 

21
 Section 17-258 provides: 

The MX-1 district is intended to accommodate the development of a wide range of residential and 

compatible nonresidential uses along corridors and in neighborhood commercial contexts.  To promote 

development that exhibits the physical design characteristics of pedestrian-oriented streets, the district 

provides flexibility from conventional use and bulk requirements of other zoning districts. 
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Considered together, sections 17-284 and 17-285 provide important guidance as to the 

―intent and purpose‖ of the zoning article in the City Code.  Thus, they provide a standard for 

decisions regarding a special exception for a store larger than 10,000 square feet.  Because 

smaller stores are allowed as a matter of right, it is clear that the city council has determined that 

size matters to promoting a pedestrian-friendly village feel.  But larger stores are permissible; the 

ordinance allows stores larger than 10,000 square feet if a special exception is granted.  Thus, the 

Board cannot simply reject all stores larger than 10,000 square feet.  Instead, given the intent and 

purpose of sections 17-284 and 17-285, larger stores should be measured in terms of whether the 

increased size promotes a pedestrian-friendly urban village.  If it does not, the application should 

be rejected.  However, if, for example, the increased size promotes a pedestrian-friendly urban 

village because that increase is necessary for the commercial viability of a use that fosters a 

village feel, granting a special exception would be consistent with sections 17-284 and 17-285. 

It was explicitly stated at the start of the June 2009 meeting that, based on advice of legal 

counsel, the Board does not accept this approach of using section 17-112(2)a4 in addressing 

applications for special exceptions.  Instead, it considers only the listed criteria.  As a result, the 

Board is prevented from doing such things as using section 17-112(2)a4 to incorporate sections 

17-284 and 17-285 into the consideration of a store larger than 10,000 square feet in the MX-1-

5P district.  Because I believe the Board should use section 17-112(2)a4 in such a manner, I am 

clearly in the minority on this issue. 

5. Conclusion 

The Board’s current practice is to base its decisions solely on its consideration of the five 

listed factors.  This approach is wrong in several respects.  First, the Board generally considers 
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the factors without any reference or evidence relating to the comparison suggested by Bannum.  

As a result, it uses ad hoc techniques like the de minimus approach.  Second, even if the Board 

did follow Bannum consistently, there would be many cases where the Bannum approach of 

comparison with a permitted use might not apply.  Third, considering only the listed factors is, in 

effect, a decision to ignore separate, explicit language requiring the Board to ―[d]eny special 

exceptions when not in harmony with the intent and purpose of this article‖ and to make a 

finding . . . that the special exception will not adversely affect the public interest.‖  Because the 

most logical reason to include this language in the ordinance is that the Board should use it in 

making decisions, refusing to use these requirements appears contrary to the legislative intent of 

the Columbia City Council, which adopted the language. 
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APPENDIX TO ZONING COMMENTS 

 

A. Selections from South Carolina Local Government Comprehensive Planning Enabling 

Act of 1994 – Sections 6-29-780 through 6-29-860 

 

B. Selections from City of Columbia Code of Ordinances—Chapter 17, Planning, Land -

Development and Zoning—Sections 17-111 through 17-114 

 

C. Rules and Regulations of the Zoning Board of Adjustment, Columbia, S.C. (rev. 2/11/97) 










































